Testimony of the Mexican American Legal Defense and Educational Fund (MALDEF) on Article III Related to Textbooks
Chairman Pitts and Members of the House Appropriations Subcommittee on Article III, I am Luis Figueroa, Legislative Staff Attorney of the Mexican American Legal Defense and Educational Fund, a non-partisan organization founded in Texas in 1968 to defend and protect Latino civil rights. MALDEF is committed to advocating for equal access to a quality education for all students, especially the 2,342,680 Hispanic students in the state of Texas as reported by the Texas Education Agency in 09-10, comprising 49 percent of the entire Texas student population. 
In that effort, MALDEF respectfully requests that the Legislature fully fund Pre-Kindergarten (Pre-K) and English as a Second Language (ESL) instructional materials to ensure all subjects in Proclamation 2011 can be taught to our students.  MALDEF applauds the Legislature for ensuring the funding for all subjects currently recommended in Proclamation 2011, especially the funding for bilingual education, but we are highly disappointed that ESL and Pre-K instructional materials have been left out.  MALDEF submits that fully funding the ESL and Pre-K materials is the right thing to do for both policy and legal reasons.

Policy Concerns

Limited English Proficient (LEP) or English Language Learners (ELL) students number 815,998, or 17% of the entire Texas student population.  Low income students (who like ELL students qualify for pre-K services) account for nearly 3 million, or 60%, of the Texas student population and an even greater percentage of the students in the lower grades.  The Pre-K and ESL materials are absolutely necessary tools for our most vulnerable student population with long odds against them – a student population that is expected to take the same state assessments as every other student.  These materials align to the most current state-mandated standards (TEKS and ELPS) that are necessary to assist these student populations in becoming proficient at grade level and thus prepare them for the high-stakes standardized tests the State of Texas requires.  Not funding their instructional materials will deprive them of the tools they need to help close the achievement gap that Texas policymakers hear so much concern over.  Leaving ESL and Pre-K students with outdated books is completely arbitrary and an injustice to the children and the State of Texas.  
Moreover, these student populations are closely associated with the repeated and valid concerns over the drop-out rate.  Not providing these students with the materials they so desperately need will only increase the drop-out population that is so detrimental to our State’s future.
Local school districts have invested countless hours of time and effort to review and select textbooks and materials in anticipation of full funding and implementation. These materials are sorely needed to replace current out-dated materials that are now eight years old in the case of ESL programs. The materials have already been developed and are expected in classrooms next year.
Legal Concerns
Not providing the necessary funding for instructional materials for Pre-K and ESL is a recipe for future school finance litigation.  In the last school finance case, West Orange Cove v Neeley, the Texas Supreme Court stated that school districts must be reasonably able to provide all of their students a meaningful opportunity to acquire the essential knowledge and skills reflected in . . . curriculum requirements.  Without the necessary textbooks and materials, it will be argued that school districts cannot provide a meaningful opportunity to their students.  

The Texas constitutional mandates are not the only violation the Legislature risks by denying funding to ESL programs.  The Equal Educational Opportunities Act of 1974, as interpreted by the Fifth Circuit Court of Appeals, requires states and local education agencies to provide the necessary resources to implement their chosen language programs.  Progress has been made in the lower grades for ELL students, but that progress is in jeopardy if the State chooses to turn its back on ESL and Pre-K children.  Failing to provide updated ESL books falls significantly short of this mandate and subjects the State to unnecessary legal liability.    
Furthermore, in the GI Forum v. Texas TAAS case, a federal district court upheld the constitutionality of the TAAS test under a Fourteenth Amendment/Title VI challenge only because all students were provided the same materials and curriculum to prepare for the test.  The State of Texas jeopardizes the constitutionality of its standardized tests, the TAKS or STAAR test, if it fails to provide updated ESL textbooks as it for other program areas. 
Conclusion

The economic future of Texas necessitates the full funding of the needed textbooks and instructional materials for special needs students and Pre-K students.  MALDEF respectfully requests full funding for all subjects provided for in Proclamation 2011 because it is the right thing to do for policy reasons, legal reasons, and most importantly, because Texas students need and deserve it. 
